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BERNARD WILLIAMS ON LAW AND JURISPRUDENCE

This book is the first collection of essays on Bernard Williams' moral and politi-
cal philosophy to shed light on the nature of law, and key legal concepts. By the

time of his death in 2003, Williams was widely regarded as the most important

moral philosopher of his generation. Surprisingly, his work is still largely under-
discussed in legal theory. This book aims to fill this gap with brand new discussions

from scholars both from law and philosophy.

The first part of the book focuses on Williams' work on responsibility and

regret and its implications for law. Drawing from Ancient Greek authors, Williams

maintained that luck might play a key role in our practices of responsibility and
that some dimensions of responsibility are tied to the notion of having a character.
What we do - intentionally or not - might affect our understanding of ourselves

and of our place in the world. How do those ideas help us in making sense of

legal responsibility? How do broader concerns about our practices of responsibil-

ity impact the law? Those are some of the questions addressed by the authors in

The second part looks at how Williams understanding of philosophy can shape

the way we do jurisprudence. Williams' work on the methodology of philosophy
combines resources from analytical philosophy, continental authors, history, and

erature. He understood philosophy as a humanistic discipline. The authors

e second part of the book draw from Williams' work, notably his innovative tal

on the genealogical method, to discuss how we could practise legal philosophy in

this same spirit.
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Introduction: Bernard Williams

as a Legal Philosopher

DANIEL PEIXOTO MURATA, JULIETA A RABANOS
AND VERONICA RODRIGUEZ-BLANCO

I. Bernard Williams: An Overview and Some
Lessons for Legal Philosophy

Bernard Arthur Owen Williams is often considered one of the most prominent
moral philosophers of the 20th century. Having studied Greats at Oxford, he

was as comfortable discussing minutiae of contemporary philosophy as he wa:

in discussing opera and Greek literature. His erudition and humanistic characte

were not the only traits that separated him from most analytical philosophers,

however. Williams was also engaged in British political life. He took part in many
royal commissions and committees, such as the drug abuse and the gambling
ones, and famously chaired the Committee on Obscenity and Film Censorship
(The Times 2003). In the academic realm, he held positions at the Universities
of Cambridge, Princeton, Berkeley, and Oxford, among others. Williams was

knighted in 1999 and passed away in 2003 after four years battling against cancer.
Also different from other great moral and political philosophers of his time,

such as John Rawls, it is hard to identify a Williamsian way of doing philosophy. We
can confidently say that Will Kymlicka and Samuel Freeman are Rawlsians (despite
all the inherent distortions that such isms and ians entail). There are some traits
that we can pinpoint, such as the use of a certain philosophical toolbox that distin-
guishes a thinker as Rawlsian. This is not as straightforward regarding Williams;
however, as we will try to argue - or rather, gesture - in this Introduction, there
Indeed is a Williamsian way of doing philosophy, and legal philosophy has much

to gain from it. Within the scope of this text, we can only hope to present in fairly
schematic terms some of Williams' insights and their relevance to jurisprudence.'

One aspect of Williams' corpus that certainly plays a role in explaining why
it is difficult for people to identify the Williamsian way is that much of his work,

' For the purposes of this Introduction, we will use "jurisprudence, legal theory' and legal philoso-
phy' as synonyms.
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Webber et al (2018) Legislated Rights: Securing Human Rights Through Legislation
(Cambridge, Cambridge University Press).

Williams, B (1979) Internal and External Reasons' in B Williams, Moral Luck (Cambridge,
Cambridge University Press).

- (2002) Truth and Truthfulness: An Essay in Genealogy (Princeton, Princeton Univer-

(2005) 'Realism and Moralism in Political Theory' in B Williams (G Hawthorn, ed), In
the Beginning Was the Deed (Princeton, Princeton University Press).

(2006) Philosophy as a Humanistic Discipline' in B Williams (AW Moore, ed), Philoso-
phy as a Humanistic Discipline (Princeton, Princeton University Press).

10

The Idea of Humanistic

Middle-Range Theory

DAMIAN CUENI*

I. Introduction

In his Annual Lecture of the Royal Institute of Philosophy in the year 2000 on

to exemplify such an approach,' it is far from clear what it ended up exemplifying.
In this chapter, I shed light on this question through an analogy between theories
of the middle range in sociology and Williams' work on a range of topics such as
truthfulness, blame, voluntariness, and liberty. This will highlight the humanis-
tic middle-range character of significant parts of Williams' work that has so far

largely been missed and suggest new ways of thinking about how 'a space is to be

found between facts and norms' - a phrase that Williams (2005c: 10) adopted from
Jürgen Habermas (1996) - that can then also be generalised to legal scholarship.

My chapter makes three contributions: first, I develop the relevant sense of
humanism by contrasting it with two other "-isms' that preoccupied Williams
throughout his work, scientism and moralism. I will show that both scientism and
moralism are connected to an ideal of purity from contingency and suggest that
Williams himself, in calling for philosophy as a humanistic discipline, meant to
embrace the impurity of a more integrative approach. Second, I explicate the sense

* This chapter was first written during my time as a postdoctoral fellow at the Bonavero Institute of
Human Rights and Lincoln College, University of Oxford. I thank all the participants of the confer-
ence on this volume at the University of Surrey for their helpful feedback as well as Matthieu Queloz,
David Owen, and the editors for written comments on an earlier draft. My research for this chapter was
supported by grants no 191264 and no 206544 of the Swiss National Science Foundation

See in particular the reference to 'a case on which I am presently working, the virtues associ-
ated with truthfulness' in (Williams 2006a, 192). This ultimately became Williams' final major work
(Williams 2002).
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in which Williams was a humanistic middle-range theorist along five dimensions.
To do so, I take Williams' invitation to look for 'models or ideals or analogies' that

help us think about the ways in which philosophy should be done (Williams 200бa:

180) to heart and draw a surprisingly illuminating analogy between his philosoph-

ical work and 'theories of the middle range' in sociology, especially in the work

of Robert K. Merton.2 Third, what emerges from my account is the precise sense

in which Williams was a humanistic middle-range theorist that can then also be

generalised to legal scholarship. I provide a general methodological framework for
humanistic middle-range theories, and thus for practising both philosophy and
law as a humanistic discipline.

Given my aim to develop the idea of humanistic middle-range theory in

philosophy and legal scholarship, my chapter is written in Williams' spirit

of engaging with the history of philosophy - in this case with Williams' own

philosophy - to contribute to contemporary philosophical and legal debates.

Section II explains what intellectual currents Williams was responding to in
calling for philosophy as a humanistic discipline and what this implies for
how we are to understand this idea. Section III suggests that Williams' under-
standing of philosophy as a humanistic discipline can be further elucidated by

drawing an analogy to theories of the middle range in sociology and presents

an account of such theories that can serve as a basis for the analogy. Section IV
draws on that account to explain the sense in which Williams' work on topics
like truthfulness, blame, and voluntariness can be understood as a humanis-

tic middle-range theory. Finally, section V uses Williams' account of liberty as
a political value to sketch a humanistic middle-range theory of the doctrinal

distinction between 'infringing' and 'violating' basic rights and thus illustrates
how we can extend the idea of humanistic middle-range theory from philoso-
phy to legal scholarship.

II. Philosophy as a Humanistic Discipline?

Williams himself never offered a complete account of what he meant by his call
to practise 'philosophy as a humanistic discipline. I will thus begin by offering my
own negative and a positive characterisation.

Starting with the negative characterisation, Williams' call to practise

philosophy as a humanistic discipline can be understood as a response to two

intellectual distortions that preoccupied him throughout his work: scient-
ism and moralism. Whereas scientism concerns our empirical picture of the

" While this analogy is primarily of independent interest, Williams was also an enthusiastic reader
of Merton's work, which provides an additional reason for pursuing it in the context of this chapter.
I thank Patricia Williams for making me aware of Williams' keen interest in Merton's work in our
personal conversations.
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world and aims to rid that picture of the impurities of more local descriptions,
moralism concerns our normative outlook towards the world and aims to rid

that outlook of any empirical influences. Both are intellectual distortions that

attempt to escape what Richard Moran (2016) has called the inescapable 'impu-

rity of any inquiry that engages with the contingencies of human sense-making

and acting. In considering these two intellectual distortions together, we can

thus also come to understand that what animated Williams' 'humanism' was a
search for something that lies beyond the purity demanded by scientism and
moralism.

The problem of scientistic distortion is central to Williams' lecture on philos-

ophy as a humanistic discipline. With the term scientism, Williams refers to an

outlook that 'tends to assimilate philosophy to the aims, or at least the manners,
of the [natural] sciences' (2006a: 182). What preoccupied him the most was the
idea that philosophy should aspire to emulate the natural sciences in describing
the world 'as it is in itself, independent of perspective' and thus remain pure from
the contingencies of more local ways of sense-making (2006a: 184). Williams did
not agree with those who deny that such independent descriptions are possible at
all. For him, there is a fundamental contrast between philosophy and the natu-

ral sciences, because the aim to describe the world in a way that is to the largest

possible extent independent of the local perspectives or idiosyncrasies of enquir-
ers' (2006a: 184) is at least intelligible in the natural sciences in a way that it is
not in philosophy (and indeed in the whole humanities and social sciences). But

against those that conclude from this contrast that more absolute descriptions are
'intrinsically superior to more local conceptions' (2006a: 187), Williams defended

the value of engaging with the more local conceptions as part of the philosophical

enterprise. Williams' rejection of scientism is thus the first reason that led him to
look towards the humanistic disciplines, and particularly history and the interpre-
tive social sciences.

In contrast to scientism, the problem of moralistic distortion receives no

mention in Williams' lecture on philosophy as a humanistic discipline.? But it

is clear from his other philosophical writings, especially his most famous book
Ethics and the Limits of Philosophy (2011: 218), that Williams' second main
reason for practising philosophy as a humanistic discipline was to get away from

moralism, which is a particular style of ethical thought that distorts our practical

thinking across the board. While scientism models itself on the aims of the natu-
ral sciences, moralism wishes to remain pure from any empirical commitments.
It draws a stark dichotomy between empirical and normative considerations,

and also between pure moral and impure non-moral normative considera-

tions that may be shaped by historical, social, and psychological contingencies.

Apart from the fact that these dichotomies are inadequate to account for the

philosophy as a humanistic discipline.



200 Damian Cueni

thick normative terms in which we often make sense of the world, moralism
sometimes goes so far as to maintain that empirical and non-moral normative

considerations may not even inform practical theorising, but merely serve as an
input within a moral calculus or formula that is determined through a process

of pure abstraction (2011: 58). The closest disciplinary analogue here is math-

ematics: the normative considerations that seem pertinent to us in everyday life

are subjected to an ideal of systematicity that at the limit means that everything
can ultimately be derived from one pure moral consideration. While this aspect
is often missed in responses to Williams' various critiques of 'moralism'* the
aspirations of philosophy in a moralistic style are thus intimately connected to
an ideal of ethical theory.

Having considered these intellectual distortions generated by scientism and
moralism, we are better able to understand the sense in which philosophy as a

risense ne rated by histian

humanistic discipline is a search for a model of practising philosophy that lies in

between facts and norms. Whereas scientism aims for a purely descriptive inquiry

that is insensitive to more local perspectives, moralism aims for a purely normative

inquiry that is insensitive to empirical commitments. Both scientism and moral-
ism thus wish to practise philosophy in a way that lives up to an ideal of purity from

contingency. To paraphrase Jean-Paul Sartre (1946), moralism is a scientism and
vice versa, because both are rooted in the same demand for purity. But if moral-
ism is a scientism and scientism is a moralism, what is humanism? Understanding
Williams' reasons for rejecting the demand for purity also helps us to develop a
positive characterisation of 'philosophy as a humanistic discipline' as a solution to
the intellectual problems raised by scientism and moralism. This solution draws an

analogy between philosophy and the 'humanistic disciplines' instead of the natural

sciences and involves a very different ideal of philosophical theory that contrasts
with the search for purity.

We can transition to this positive characterisation of philosophy as a human-
istic discipline by noting that Williams explicitly starts his lecture by stating that
his animating question is: 'what models or ideals or analogies should we look to
in thinking about the ways in which philosophy should be done?' But while he

subsequently focused on developing the connections between philosophy and
history (Williams 2006a: 180), I will argue that the kind of 'theory' that he ended
up doing in most of his work is best illuminated by an analogy to 'theories of the
middle range' in sociology. This analogy helps us to understand that, although

Williams always emphasised the limits of moral theory, he himself presented

*See especially the various reactions to the posthumously published 'Realism and Moralism in
Political Theory' (Williams 2005c), where the relevant sense of 'moralism' cannot be properly under-
stood without reference to Williams' critique of moral theory in Williams 2011. See also Owen 2018
on the connection between Williams' political realism and his critique of what he called 'the morality
system!

5 See especially Williams 2014b.
It should be stated at the outset, however, that any positive analogy also presupposes negative

analogies, in the terminology of Hesse 1966, My claim is not that Williams philosophical work should
be understood as a kind of sociology.
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explanatory theories with a distinctive normative upshot in his philosophical work

on notions like truthfulness, blame, and voluntariness. In what follows, I will

suggest that these contributions are best understood as an exercise in 'humanistic

middle-range theory.?

III. Theories of the Middle Range

in Sociology

To develop the idea of humanistic middle-range theory, I will now provide the

basis for an analogy to theories of the middle range in sociology.® In the words
of Robert K. Merton - who introduced the term 'theories of the middle range' in
the first edition of Social Theory and Social Structure (1949: 5) and then signifi-
cantly expanded his account in the third edition - such theories lie between

the minor but necessary working hypotheses that evolve in abundance during

day-to-day research and the all-inclusive systematic efforts to develop a unified

theory' (Merton 1968: 39). But as Peter Hedström and Lars Udehn note in the
most extensive discussion of such theories in sociology, much like Williams,
Merton never so much defined the idea of 'theories of the middle range' as he
exemplified it in his work (Hedström & Udehn 2011: 25). I will therefore draw
on Hedström and Udehn's discussion of the idea of middle-range theory in
Merton's work to identify the features of such theories that can then serve as the

basis for an analogy.

The most obvious basis for an analogy between Williams' and Merton's

middle-range theories is that Merton himself also primarily characterised the
idea of middle-range theory in a negative way, namely in contrast to 'minor
but necessary working hypotheses' and 'the all-inclusive systematic efforts to
develop a unified theory. Consider first the contrast between theories of the
middle range and 'unified' or 'grand' (Merton 1968: 48) theories: examples of the

latter that Merton explicitly discussed include Parson's theory of social systems

(1968: 68), Marxist social theory (1968: 43), German idealism (1968: 45), the
work of the founding fathers of sociology Comte and Spencer (1968; 46), and

the historical grand narratives of Sorokin and Toynbee (1957: 107). Insofar as

there is a common thread in this contrast between theories of the middle range
and grand theories, it seems to be the idea of an esprit de système that pervades

" What follows elucidates just one way of practising philosophy as a humanistic discipline, and I do
not suggest that it captures everything Williams himself meant by this term. For a related discussion

that focuses much more on the link to history than I do here, see Queloz 2021a. See also Sagar (2016:
2018: 217-19, 238-40) for an account that is more focused on political theory.

" For an argument that sociology itself should be understood as a humanistic discipline, see

Ber While this is the term used by Merton, see Merion 1968: 46, his use is arguably closer to what@
d'Alembert's Discours préliminaire (1751) called the esprit systématique in his rejection of the esprit de
système.
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all 'total systems of sociological theory' (Merton 1968: 45-48),'° But if Merton
rejected total system-building, what did he then propose instead in striving for
a middle-range theory?

To arrive at a positive understanding of what is meant by theories of the
middle range that can then serve as a basis for a more sustained analogy, we can

draw on Hedström and Udehn's analytical notions of middle-range generality

and middle-range isolation. First, generality concerns variation along a dimen-

sion of the explanandum (Hedström & Udehn 2011: 28). A more general theory
explains a wider range of phenomena, whereas a less general theory explains only

specific phenomena. This notion of generality allows us to sharpen the contrast
between theories of the middle range and grand theories while also clarifying the
contrast with 'minor working hypotheses' that we have so far left unexplained.
Grand theories in Merton's sense purport to explain all social phenomena,
whereas minor working hypotheses only purport to explain specific phenomena

or occurrences. For example, whereas a quasi-Hegelian account of the inevita-

ble progression towards more truthfulness in human affairs would be a grand

theory, a folk psychological explanation that purports to explain why somebody

acted truthfully in a particular instance is a minor working hypothesis in Merton's
sense." Of any explanatory theory, we can always ask: what is the generality of
the explanandum? The first dimension along which theories can lie in the middle

range is thus the middle-range generality of the explanandum.
The second analytical notion proposed by Hedström and Udehn to offer a

more positive characterisation of theories of the middle range concerns variation
along a dimension of the explanans. Drawing on work by Uskali Mäki (1992) on

the methodology of economics, they introduce the idea of isolation as

a certain kind of abstraction, which consists in focusing attention on certain explana-

tory factors at the expense of others. For example, if the set of possible explanatory
factors consists of [a,b,c,d] and we focus exclusively on [a,b] we have performed an
isolation (Hedström & Udehn 2011: 28).

It is not difficult to see that many economic forms of explanation, especially in
rational choice theory, are characterised by a very high degree of isolation. To
render the sense of degree more precise, Mäki (1992) also introduced further
terminology to distinguish between the excluded set [c,d], which he refers to as
the excluded field, and the included set [a,b], which he refers to as the isolated field.
Of any explanatory theory, we can always ask: what is the size of the isolated field
in relation to the excluded field, and thus the degree of isolation in the explanans?
The second dimension along which theories can lie in the middle range is there-
fore the middle-range isolation of the explanans.

10 Interestingly for present purposes, Merton also argued that this urge to develop a system found its
roots in a 'misplaced comparison with the physical sciences' (see 1968: 48).

"Compare Dennett 1989 on how the 'intentional stance' allows us to construct such hypotheses in
our everyday interactions.
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Hedström and Udehn then use these notions to derive a graphical illustration

of the sense in which a sociological theory can be said to be a theory of the middle

range along the two axes of generality and isolation.!?

Fig 10.1 Generality, isolation, and the defining characteristics of middle-range theories

General Grand
theory

Becker

Homans

Generality Middle-range theory

Particular Thick

descriptions

Thin
descriptions

•

Inclusive Isolation Exclusive

In this Figure, the horizontal axis refers to the degree of isolation and the vertical
axis charts the degree of generality. Middle-range theories live up to their name
by lying in the middle range of both axes. Starting with the degree of general-

ity on the vertical axis, grand theories and rational choice explanations purport
to explain virtually all social phenomena and are thus at the top end; whereas

at the bottom end are explanations of particular phenomena or events such as
the ethnographic descriptions of local practices that Clifford Geertz (2017: Ch 1)
called 'thick descriptions' as well as thinner descriptions like a mere chronicle of
the 2008 financial crisis. To distinguish between these 'theories' at the top and
the bottom end of the vertical axis, we must then bring in the horizontal axis,

which charts the degree of isolation. Whereas a grand theory purports to explain
all social phenomena by taking into account all explanatory factors and is thus all

the way on the top-left, rational choice theories such as the ones proposed by Gary

S. Becker (1976, 2009) explicitly isolate certain factors at the expense of others and
are thus on the top-right." Similarly, more inclusive thick descriptions are on the

ible with a very narrow initial set of possible explanatory factors. In fact, a grand theory probably
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bottom-left, whereas mere chronicles, which privilege the events in the chronicle

over more structural factors,14 are on the bottom-right. Through the notions of
generality and isolation, we thus have a graphical illustration of theories in the
middle range. 15

But before we proceed to illustrating how Williams' work can similarly be
understood as an exercise in humanistic middle-range theory, I want to highlight
two other features of middle-range theories in Merton's sense that will provide a
further basic for my analogy. First, it is central to Merton's particular development

of theories of the middle range that they make the link between the micro and the

macro level an explicit part of the theory and thus take a middle-range perspective.

As Hedström & Udehn (2011: 32-37) explain, this distinguishes Merton's form of
'structural individualism' (Udehn 2002: 318-19) from the more common asso-
ciations of his work with functionalism (Merton 1968: Ch III) and structuralism
(Stinchcombe 1986). Second, Merton's emphasis on the link between the micro
and the macro level, together with an emphasis on what John Elster (1989, 1999)

has called mechanism-based explanations, gives rise to something that may justifi-
ably be described as a middle-range general orientation (Hedström & Udehn 2011:

32). 16 This emphasis on the link between the micro and the macro level as well
as the idea of a more general orientation will also be important in understanding
Williams' work by way of an analogy to theories of the middle range.

IV. Williams as a Humanistic

Middle-Range Theorist

In this section, I will develop the analogy between theories of the middle range in
sociology and Williams philosophical work on truthfulness, blame, and voluntari-
ness by identifying a positive analogy to each of the four factors - (1) middle-range
generality of the explanandum, (2) middle-range isolation of the explanans,
(3) middle-range perspective in emphasising the link between the micro and the
macro level, (4) and middle-range general orientation - that I have identified. 'This

will allow me to conclude this section with a discussion of the main negative anal-

ogy that Williams had both explanatory and normative aims. The final sense in

which Williams is a humanistic middle-range theorist is due to the fact that he

offers theories that present us with a (5) middle-range normativity. These five factors

could not be offered without narrowing the set of possible explanatory factors in such a way. But what
analytically distinguishes highly inclusive grand theories from highly exclusive theories such as rational
choice theories is that the latter acknowledge that they isolate certain explanatory factors from a much

*On this idea, see also Williams 2002: Ch 10
1S Those interested in what a theory of the middle range in sociology amounts to should look at the

discussion in Hedström & Udehn 2011: 37-40 of Merton's work on self-fulfilling prophecies and the
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explicate the sense in which Williams is a humanistic middle-range theorist - and
thus embraces the impurity of philosophy - that can also be generalised to legal

scholarship
The first feature of a humanistic middle-range theory is the middle-range

generality of the explanandum. ' Williams highlights this feature when he coun-

ters the objection that one can only practise philosophy as a humanistic discipline

by 'being an amateur of altogether too much' (Williams 2006a: 197) by insisting
that we need not abandon the intellectual division of labour but instead recon-

sider it. Rather than ask 'what can philosophy tell us about everything?' - which

is the style of philosophical grand theory18 - we can ask 'what can philosophy as a

humanistic discipline tell us about X?, where this X is an idea or social phenom-
enon in the middle-range of generality. Thus, Williams suggests that we might
make philosophical progress by focusing on 'one given ethical idea ... and the
various considerations that might help one to understand it (Williams 200бa:
198). This is of course precisely what he did in his account of the virtues of truth-

fulness (Williams 2002). It is also, more surprisingly, what he did in offering

constructive philosophical accounts of blame (Williams 1995) and voluntariness

(Williams 1993: 67-68). I will therefore build on these examples to develop the
sense in which Williams was a humanistic middle-range theorist.

Yet if humanistic middle-range theories are to exhibit middle-range general-

ity, Williams' emphasis on one ethical idea requires further clarification. It may

seem to suggest that these are not theories of the middle range at all, but highly

specific theories in the style 'applied ethics. But Williams' accounts of truthful-
ness, blame, and voluntariness are primarily explanatory - they aim to tell us why
we have these ideas in the first place, not what follows from them in particular

situations!9 - and he was first and foremost interested in how a general prototype

of these ideas relates to their specific elaborations in any actual historical periods
and cultures.20 This is most obvious in Truth and Truthfulness (Williams 2002),
where the general prototypes of accuracy and sincerity are initially depicted as
being of purely instrumental value for the effective pooling of information about
one's immediate environment. Williams leaves no doubt that this account could

not possibly work in any actual society, and the theory is thus fictional up until this

point, even though it is based on a general concern that we actually have. What

he then tries to show is how accuracy and sincerity could come to be understood

as virtues that are of intrinsic value, and how they moved beyond their purely
functional rationale in the effective pooling of information about one's immediate

17 See also the explicit use of the phrase 'middle level of generality' in Williams' introduction to the
French edition of Ethics and the Limits of Philosophy (Williams 2021: 274), which was first published in
French but now made available in the original English.

18 The paradigmatic example here is Aristotle's Metaphysics, where he argues that philosophy is the
first and most fundamental science because it studies being under its most general aspect qua being.

19 For the underlying distinction between reasons for concept use and reasons for concept applica-
tion, see Queloz. & Cueni 2021.

20 This is most explicit in his work on liberty, see Williams 2001.
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environment. By way of a journey that takes us from Thucydides to Rousseau and
Diderot, we finally come to understand how the virtues of truthfulness took the

shape that they have for us now and around here.

Though it is less obvious, the same middle-range generality also under-
lies Williams' work on voluntariness in Shame and Necessity. Far from being a

specific study of how the Ancient Greeks understood the idea of the voluntary,

which is how the book at first glance might be understood, Williams argues that

other scholars have only felt compelled to assert that the Ancient Greeks lacked

the idea of the voluntary because these scholars identified it with a more specific
idea. This more specific idea is our contemporary notion of voluntariness, which
understands the voluntary as an idea that is meant to justify ascriptions of moral
responsibility rather than merely as making reference to 'an intentional aspect of

an action done in a normal state of mind. Williams then goes on to suggest that

our modern efforts of 'trying to deepen' the voluntary, while they to some extent

serve the purposes of justice, are also the source of many ethical and metaphysical

problems that threaten to put the idea of the voluntary "beyond all recognition'

for us (Williams 1993: 66-68).21 The very point of the mid-level generality in
Shame and Necessity is thus to help us recover a notion of the voluntary that we
can actually recognise in a world that has been shaken by metaphysical doubts
about determinism and free will. This brings us to the next factor that relates to
the distinct middle-range sense in which Williams isolated the explanans that is
meant to answer the question of why we would come to cultivate these notions in
the first place.

The second feature of a humanistic middle-range theory is that it relies on an

explanans that lies in the middle-range of isolation. Much of Matthieu Queloz's

work over recent years, and also some of our co-authored work (see Queloz &

Cueni 2021), is best read as outlining the sense in which Williams should be
understood as a humanistic middle-range theorist along the isolation dimension
of the explanans. In his book The Practical Origins of Ideas (Queloz 2021a), Queloz

highlights the particular manner of isolation that we find in certain of Williams'

humanistic middle-range theories that he refers to as 'pragmatic genealogies. To
simplify for present purposes, pragmatic genealogies start out from a basic model

that builds on a functional abstraction from highly general human concerns - e.g.
the need to effectively pool information about one's immediate environment in
the case of truthfulness - and then gradually include more local factors within the

isolated field to tailor the explanation to our present-day situation.

I will first focus on the degree of isolation in the functional abstraction: Williams'

key idea here is to exclude most explanatory factors from the isolated field in order to
focus on the most general human concerns that a concept, virtue, or practice serves.
In the case of the virtues of truthfulness, this general concern is the need to effectively
pool information. But whereas the need to effectively pool information is a human

21 For a general discussion of this idea of 'deepening' the voluntary, see Queloz. 2022.
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universal, the general concerns that a concept serves - and thus the factors that

Williams includes in the isolated field - do not need to be completely universal. In the
case of his account of our concept of liberty, for example, Williams relies on both the
universal concern of individual human agents for doing what they want unimpeded

by humanly imposed coercion and the more local concern of being able to legiti-

mately object to the actions even of a perfectly just state (Williams 2005b). In other

words, while Williams' humanistic middle-range theories are based on functional
abstraction, functional abstractions may be informed by more historical considera-
tions and thus exhibit a middle-range isolation.

This idea of providing a model that is based on functional abstraction, even
med functional abstraction that decreases the degree of isolation

was also used by Williams to great effect, which can again best be illustrated with
the case of truthfulness. If we start out from a functional model based on the

general human concern to effectively pool information, from the perspective of

the explanans, the question is then what we need to add to the isolated field to get

to our explanandum, namely to how we understand the virtues of truthfulness

now and around here. One answer offered by Williams for the virtue of sincerity
is the distinctively Romantic concern with personal authenticity, and thus with

expressing one's true self, that was elaborated differently by Rousseau and Diderot

(Williams 2002: Ch 8). As Queloz (2021a) explains in great detail, Williams often

offered dynamic models that vary the degree of isolation even within a single

humanistic middle-range theory by sequentially adding more local historical

factors and thus enlarging the isolated set. The way in which Williams did this
was by first deriving a functional prototype of the relevant notion before then
involving himself in real history to account for how the notion actually developed.

Williams' more constructive accounts of notions like truthfulness and liberty are

thus best understood as based on a form of functional abstraction where historical
considerations may both inform the functional abstraction and then add to it.

The third feature of a humanistic middle-range theory is that it is articu-
lated from a middle-range perspective that takes the perspective of the individual

participants of a social practice into account. Whereas in Merton's case the link

between the micro and the macro level was emphasised for the purely explanatory
purposes of the detached social scientist, in Williams' case the main challenge is
to make sense of a given practice from the perspective of the individuals within this

practice. This characteristic middle-range perspective that emphasises the link

between the micro and the macro level can best be illustrated with the exam-
ples of truthfulness and blame. From a philosophical perspective that draws
on broadly functional explanations, one key problem in both the case of truth-

telling (i.e. what Williams calls the virtue of sincerity) and blame is how the

functional considerations at the macro level relate to the perspective of individ-

ual agents at the micro level. With sincerity, the problem is how to get from the

general concern for a well-functioning system of testimony based on the value

of true information to the claim that an individual agent should tell the truth in
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a particular situation, instead of free-riding based on the contributions by other
agents (Williams 2002). But the importance of emphasising the link between the
micro and macro level is most obvious in the case of blame. There the problem
is how to get from the instrumental value of the general practice of blame to the
individual judgment that someone is blameworthy in a concrete situation, which
requires more than a mere insight into the instrumental value of the practice as

such (Williams 1995). In both cases, Williams highlights the self-effacing nature
of the functional rationale so that our practices, to function properly, must come
to be understood in more than purely functional terms from the perspective of

individual participants.?
The fourth feature of Williams' humanistic middle-range theories is that they

depend on a general humanistic outlook that we may refer to as a middle-range
general orientation.23 This general humanistic outlook primarily concerns the sense
in which humanistic middle-range theories may not just explain but also vindicate
our practices that is not part of the more specific theories themselves. For exam-

ple, Truth and Truthfulness lacks an account of why its naturalistic,? functional
explanations that are rooted in general human concerns provide us with genu-

ine reasons for cultivating the virtues of accuracy and sincerity,25 Depending on

someone's pre-commitments, 2 the idea that our practices of truth-telling could be

vindicated by considering their instrumental value may seem absurd; and matters
are even worse when that same someone is told that our concern with individual

liberty can, at least to some extent, be vindicated by considerations that are specific
to the circumstances of modern and pluralistic societies (Williams 2005b). There
is thus a need for a defence of the more general philosophical outlook that explains
how such functional considerations and local concerns can vindicate a practice
for us now and around here. Matthieu Queloz and I have elsewhere tried to offer
such a defence under the label of 'Left Wittgensteinianism' (Queloz & Cueni 2021),
and I will not reproduce that argument here. But it is important to highlight that
the vindicatory claims of humanistic middle-range theories depend on a much
more general philosophical outlook that further characterises the humanism
that contrasts with both scientism and moralism and their search for purity from
contingency.?7

The fifth feature of Williams' humanistic middle-range theories is their middle-
range normativity. The main negative analogy between humanistic middle-range

22 See generally Queloz. 2018 and 2021b.
2 Compare also Williams 2002: 17-19, 22-23 and 2000: 149-50 on Williams' naturalism and how it

relates to issues of reduction and explanation.
24 In the sense outlined in Williams 2000.
25 For a reaction that is baffled about Williams' view on this particular point, see Finnis 2011.
26 See also the discussion of the ascetic ideal in Queloz & Cueni 2019 and especially the conclu-

sion of that article, where we draw the connection between a general outlook based on certain
pre-commitments and the idea of naturalism without subversion.

2 On this general philosophical outlook in Williams' work, see especially also Fricker 2024 and
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theories and theories of the middle-range in sociology relates to the sense of
philosophical, as opposed to sociological, explanation at issue. Williams always

emphasised that he was still doing philosophy when practising philosophy as a
humanistic discipline' (Williams 2006b: 165-66). Humanistic middle-range theo-
ries may draw on other humanistic disciplines, namely history and the interpretive
social sciences. But the underlying aim is to answer a distinctively philosophical
question: to explain our concern with truth, for example (Williams 2002: 7). The
starting point is always a philosophical puzzlement about why we have a concept,
virtue, or practice in the first place; and what we seek from a philosophical expla-

nation is not merely an explanatory account, but a genuine reason for going on as

we do. This means that certain kinds of explanation that will qualify as a theory of

the middle range in the sociological sense will provide the wrong kind of explana-
tion for this philosophical purpose because they provide the wrong kind of reason.

By contrast, some more philosophical, sometimes even fictional explanations will
make the cut because they help us to resolve the philosophical puzzlement that
originally sparked the inquiry.?

But speaking of middle-range normativity also makes clear that the sense of
normativity at issue is distinct from how that term is typically used in contempo-

rary moral and political theory. As Jorah Dannenberg has recently argued, 'current
usages of the term [normativity] are inextricably bound up with a recognizably

moralistic style of thought' that Williams opposed. This style of thought searches

for 'some transcendental foundation for our moral and political convictions'

that contrast with something that is 'merely social, psychological, and histori-

cally conditioned' (Dannenberg 2023: 1, 11). As I already explained above when
describing the general outlook of humanistic middle-range theories, we should

reject this moralistic contrast between transcendental foundations and mere

contingency,? and thus also any sense of the term 'normativity' that is inextricably
connected to it. But instead of getting rid of the term 'normativity' altogether, we

must rather recognise the middle-range normativity of functional accounts of a

virtue like tolerance that draw on new social needs under conditions of pluralism

(Williams 2005d). Such accounts provide us with genuine reasons, and they are
thus genuinely normative (Queloz & Cueni 2021: 763-64).

Based on these five analogies between theories of the middle range in
sociology and Williams' philosophical work, we can conclude this section by

observing that Williams' accounts of truthfulness, blame, and voluntariness are

humanistic middle-range theories in the following sense: they (1) provide a

philosophical explanation of a set of phenomena in the middle range of gener-

ality, (2) based on a combination of general and local concerns as well as real

history in the middle-range of isolation, (3) are articulated from a middle-range

perspective that always takes the perspective of the individual participants of

28 For the fictional nature of pragmatic genealogies, see Queloz. 202la.
2ª See also Queloz 2024 for a critique of the underlying moralistic dualisms between morality and

prudence as well as between principle and interest.
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any given social practice into account, and (4) depend on a more general philo-
sophical outlook that contrasts with the search for purity from contingency

in both scientism and moralism. This final point gives rise to a fifth feature
of humanistic middle-range theories, namely that they (5) exhibit a distinctive
middle-range normativity.

V. Humanistic Middle-Range Theories
in Legal Scholarship?

My account of Williams as a humanistic middle-range theorist raises the ques-

tion whether and how we should also practise law as a humanistic discipline. The
framework for humanistic middle-range theories just offered need not be limited

to Williams' philosophical concerns but may also form the basis of a legal meth-

odology that integrates insights from other disciplines but remains guided by

legal questions and aims to be doctrinally relevant. Legal scholarship bears many

similarities to philosophy, not least in the fact that both disciplines are partly

concerned with answering questions about why we go on as we do. Legal scholars

are also sometimes puzzled about why we have a doctrinal distinction or proce-

dural practice in the first place. I thus finish this chapter by sketching a humanistic
middle-range theory of the doctrinal distinction between 'infringing' and 'violat-
ing' a basic right that illustrates that the idea of humanistic middle-range theory can
be generalised from philosophy to legal scholarship.

To start with the negative characterisation of 'humanistic, both intellectual
distortions that preoccupied Williams throughout his work - scientism and
moralism - have close analogues in legal scholarship. On the one hand, while

the aspiration to model legal scholarship on the natural sciences seems rather
far-fetched, we can certainly, especially in the United States (US), see an aspira-
tion to model legal scholarship on those social sciences that most closely try to

approximate the natural scientific ideal, namely quantitative social science and

rational choice economics.3° On the other hand, the idea that legal scholarship
should be modelled on the aims of highly abstract moral theory is also never far
from the legal scholar's imagination, although most legal scholars of course try
to account for the fact that law is ultimately a local practice." In the remainder

of this chapter, I do not wish to deepen this diagnosis beyond this admittedly
stylised sketch, but rather suggest the potential remedy in the idea of humanistic

middle-range theories in legal scholarship.2 Humanistic middle-range theories

30 See, e.g., Posner 1983.
3' Compare the way in which Williams (2014a: 257) describes Dworkin's aspirations: Dworkin looks

to a timeless moral framework in matters of justice, and ... one of his major preoccupations is to
explain how judgments which have to be determined by the traditions of a given body of law can never-
theless be regulated, as he supposes they should be, by the timeless moral framework.'

32 I am not the first person to suggest that we should draw on Merton's idea of theories in the middle
range to elucidate theory-building in legal scholarship, see Lepsius 2014.
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offer a distinctive answer to the question of 'why the law works or why it does
not' (Lepsius 2014: 699) that can be characterised using the five features that I

To provide a basis for illustrating this claim, I will show how a humanistic

middle-range theory may help us think about whether we should have a certain

concept within our doctrinal arsenal,33 The two-step framework of 'scope' and

"justification' that is used in those jurisdictions that recognise basic rights that

can routinely be limited - and especially the corresponding doctrinal distinc-

tion between 'infringing' and 'violating' a basic right - has puzzled many legal

commentators. The way in which this doctrinal distinction is used in legal
practice does not fit a philosophical understanding of 'rights, not even if that
understanding includes a distinction between infringing' and 'violating'
which is controversial (Feinberg 1978; Thomson 1976). This has led some to deny
the normative significance of the doctrinal notion of a basic rights infringement

(Letsas 2013, 2018), whereas others instead suggest that doctrine should adopt a
more rigorous philosophical understanding of what constitutes a genuine basic

right (Tasioulas 2010, 2019). The situation is thus not unlike the philosophical

puzzlement that frames Williams' discussion in Truth and Truthfulness, which

initially contrasts the truth-deniers and the truth-enthusiasts (Williams 2002:

Ch 1). There is a general uneasiness about the doctrinal distinction between

"infringing' and 'violating' a basic right that basic rights theory wishes to resolve
by either abandoning the distinction as utterly pointless (akin to the truth-deniers)

or by rendering it more philosophically rigorous (akin to the truth-enthusiasts).
By contrast, I will now sketch how we might make sense of this doctrinal distinc-
tion through a humanistic middle-range theory.

A humanistic middle-range account of liberty as a political value must start
out from an explanans in the middle-range of isolation that incorporates the
local need for a greater presumption in favour of the individual point of view

in the circumstances of modern and pluralistic societies.34 In his account of

liberty, Williams highlights that the notion of liberty as a political value should

not be identified with a rightful claim to liberty. This is in large part due to the

specific circumstances of modern and pluralistic societies: such societies require
a concept of liberty as a political value that allows individual subjects to object

to even rightful decisions by their public institutions that do not violate any

rights, and also allows citizens to reach across the aisle and take up the evaluative
perspective of their political opponents that use different conceptions of political

values like equality in forming opinions about what is rightful (Williams 2001,

2005a, 2005b).
These local concerns regarding what liberty needs to be for us now and

around here are then also reflected in the doctrinal notion of a basic rights

33 In what follows, I am drawing on my previous work on the relationship between costs in political
value and basic rights in Cueni 2024 and Cueni 2025.

4 See Williams 2005b. On the idea of such local needs, see generally Queloz & Cueni 2021 as well as
Queloz 2021a.
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infringement, which mediates between political and legal discourse by allow-
ing our legal institutions to express special acknowledgment and respect for

particularly grievous costs in liberty. To have a legal concept that discharges this
expressive function is important, among other things, to secure the continuing
allegiance of those individuals who end up on the losing side of legal deci-

sions that do not violate any rights but nevertheless give rise to a loss in liberty
that legal institutions of modern and pluralistic societies should acknowledge
and respect. Because it allows legal institutions to express such a special form

of respect, the doctrinal notion of a basic rights infringement has distinctive
expressive advantages in circumstances where individual liberty must routinely
be justifiably restricted, and it should thus not come as a surprise that many
liberal democratic orders have come to cultivate it. 35

But if the doctrinal notion of a basic rights infringement finds its distinctive

normative significance in the characteristically modern need to acknowledge and
respect particularly grievous costs in liberty, then a theory with middle-range
generality may also help us to understand those modern and pluralistic soci-
eties that ostensibly seem to lack the doctrinal distinction between 'infringing
and 'violating' a basic right. For example, US constitutional law does not seem
to distinguish between 'infringing' and 'violating' a basic right in the same way
that the jurisdictions that have explicitly adopted a proportionality framework for
thinking about restrictions of basic rights do. But if the doctrinal notion of a
basic rights infringement is pointful for 'us' now and around here in a sense that
includes not just the citizens of those jurisdictions that actually use the distinc-
tion, but also the more inclusive sense of 'us' that characterises citizens of modern
and pluralistic societies,38 then the distinction would likely also be pointful for
them, where 'them' are the citizens of the modern-day US.39 In fact, it might be
argued that the US already acknowledges the underlying evaluative distinctions, 40
even though it does not express them in its legal framework for thinking about
restrictions of basic rights. Not unlike in the philosophical cases of truthfulness
and voluntariness, a central upshot of a theory with middle-range generality may
then also be that it leads us to probe how the need for a greater presumption in
favour of the individual point of view expresses itself differently in the various legal
doctrines and procedures of actual jurisdictions.

While the middle-range perspective and general orientation of humanistic
middle-range theories do not require a separate discussion for this doctrinal

35 In fact, it would have been very odd if so many jurisdictions around the globe had come to draw a
doctrinal distinction that, upon closer inspection, turned out to be utterly pointless. See also Matthieu
Queloz's chapter 13 in this volume, which offers a discussion of Williams' views on philosophy's rela-
tionship to common sense and ordinary legal experience.

36 See Williams 2006a: 196 on the relevant sense of 'us.
37 Compare Greene 2018.
38 On why even this more inclusive sense is still a contrastive sense of 'us, see Queloz. & Cueni 2021.
39 For suggestions in that direction, see Greene 2018 and 2021.
40 See also Yowell 2014.
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illustration, their distinctive middle-range normativity merits further elabo-

ration in relation to legal scholarship. In offering my account of the doctrinal

distinction between 'infringing and 'violating' a basic right, I have not suggested

decisive reasons for why any particular jurisdiction - both past and present,

liberal democratic or not - must use this distinction. Rather, my account of the

practical point of the doctrinal notion of a basic rights infringement has offered

a pro tanto reason for using the distinction that is rooted in the need to acknowl-

edge and respect losses in liberty in the circumstances of modern and pluralistic

societies.*| How does such a humanistic middle-range theory compare to other

accounts of a notion's practical point in the legal literature?42 Nick Barber has

drawn a helpful distinction between sociological accounts of 'practical point'

that imply causal explanations and moral accounts of 'practical point' that imply
an overall moral assessment.43 But a humanistic middle-range account of a
notion's practical point implies neither: it purports to be explanatory, but not

necessarily in a causal sense;44 and it includes a normative assessment, but not
in the overall moral sense (which is anyway a mode of evaluation that Williams
would have rejected as an outgrowth of the moralism described above). The idea
of humanistic middle-range theory thus highlights that we can also offer more
piecemeal vindications of our present ways of going on that help us to think
about whether certain concepts, virtues, and practices do or do not earn their
keep in both philosophy and law.

VI. Conclusion

In this chapter, I have taken my cue from Williams' lecture on 'Philosophy as

a Humanistic Discipline' to explore the question of what models or analogies
we should look for in practising philosophy and legal scholarship. As many of

the contributions in this volume attest, there is now an increased interest in
how Williams' philosophical work relates to the law. But if my own experience
is any guide, the reception of Williams' work in legal scholarship is currently

hampered by the fact that much of it focuses on Williams' avowed 'politi-

cal realism' (Williams 2005c: 3), which implicates legal scholarship in debates
about how exactly this realism should be understood, and how it differs from
other forms of normative political theory.45 For the prospects of a Williamsian

approach in legal scholarship, this focus on the abstract issue of political realism

' See also Khaitan & Steel (2022: 339-40) on what they call a 'pro tanto theory.
42 See also the discussion of 'point-based explanations' in Queloz & Cueni 2021.
43 Barber 2020: 68-69.
4* Compare Queloz 202la: 14-16.
45 For an overview of this large body of literature, see Rossi & Sleat 2014 as well as Maynard &

Worsnip 2018. In addition, this statement is also based on personal conversations with my colleagues
at the University of Oxford between 2020 and 2023.
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is regrettable, because it leads to insufficient attention being paid to the concrete

methodological approach that Williams urged us to practise. * In this chapter, I
have attempted to rectify this neglect by outlining this approach in great detail

and putting it in terms of a general methodological framework. I have also delib-

calling it a middle-range theory or would rather prefer to call it a middle-range
approach.*? All that matters is that philosophers and legal scholars continue to
practise this methodological approach in elucidating concrete ideas and social
phenomena in a Williamsian spirit.
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